N %

- THE RIGHT TO A FAIR AND IMPARTIAL JURY UNDER
MODERN VOIR DIRE METHODS
By Janet Lee Hoffman
In preface, I want to point out that, when I wrote the following article, the voir dire
concepts I discuss were more in their infancy. Now, having becoming institutionalized,
these concepts are lacking in the sort of novelty that the article conveys and are less of a

vanguard of voir dire practices in Oregon. Regardless, the case law and legal authority
supporting this article remain sound support for my discussion.

L INTRODUCTION
| Since its emergence in Multnomah County courtrooms in the late
19805f many Oregon judges have adopted a method voir dire which differs from the
traditional “individual” voir dire method in at least two respects. 'First, before
counsel poses any questions to the venire, the trial judge typically instructs the
venire members to in turn answer eight to ten standard autobiographical questions.
Second, in most instances, counsel is required to address the members of the
prospective panel seated in the box and all potential panel replacements under
preset time limits insufficient to allow in-depth individual questioning. Attorneys |
typically ask questions of the entire venire, request a “show of hands, and, as the
clock counts, question individual venire persons,

Unfortuﬁately, the modern approach, when coupled with pfe—set time limits, '
impinges upon voir dire’s traditional functions, namely to elicit sufficient
information to allow the attorney to intelligently and effectively use peremptory
challenges and to establish a basis for cause challenges. See, State v. ‘Nefstad, 309 OR
523, 526 (1990). Pre-set time limits require attorneys to give up probing inquiry,
attorneys should be prepared to challenge such limitations and thus, should be

aware of the underpinnings of the right to conduct adequate voir dire.



ﬁ. SOURCE AND SCOPE OF THE RIGHT TO ADEQUATE VOIR DIRE
| An effectiye voir dire protects the litigant’s right to trial by fair and
'imp,artial jurors as guaranteed in criminal and civil cases by Article'I, sectio'n's. 11 and

.' 17> of the Oregen'Constitution. The ri‘ght to_a fair and impartial jur.y-.ils a. r1ght thafc 3
"is and should be guarded zealously by the courts Lambert v. Sisters of St. ]oseph; N

207 Or 223, 230 (1977) | o

. The sc‘ope of the voir 'dire e‘xamiua‘tio’n‘is placed ‘within ’clhe"eourt'e
.-discret.ionafy power to efficiently and .expeditiouslly conduct the trial. Siéte v. |
_ -:Bar_nett, 251 Or 234, .237. (1968). | Hewever, the cdurt’s discreﬁon i.s counterbalanced.
aéainst.counsel'e righf to engage in relevbant inquiry. Barnett, 251 Or at 238. 'Thus a
. litigant is entitled to inquire 1nto a Vemre person s quahflcatlons 1nc1ud1ng ease-

" spec1f1c issues and individual predispositions or blases Bamett 251 Or at 238, or any .
interest or matter that may affect a the verdict because the right to an 1mpart1al jury
: m_eari‘s an impartial jury with relation to the actualvis_Sues litig'ated. Leishman v.
Tayloﬁ 199 Or 546, 556;57 (1953)." Although counsel bears the burden to demc')ns.t'r'ate’
vthat a particular inquiry is relevant, Ieh_nson v. Hans-eﬁ, 237 Or 1, 4-5 (1964), case law

supports a diverse inquiry.1

1Racial Bias - Ham v. South Carolina, 409 US 524 (1972)

Organizational Affiliations - State v. Dixon, 5 Or App 113 (1971)
* Religious Beliefs - State v. Barnett, 251 Or 234 (1968)
Status as Children as Alleged Victims - State v. Elam, 37 Or App 365 (1978)

urors” Occupations - Parks v. Cupp, 5 Or App 51 (1971)
Attitudes Towards Employment - Morford v. United States, 339 US 258 (1949)

- Attitudes Towards Insanity Defenses -State v. Wallace, 170 Or 60 (1942)
Concepts of Self-Defense - Even the court’s instruction on burdens of persuasion does not
preclude counsel’s discussion of burdens during voir dire. See Legislative Commentary to
OEC 306. Ewverly v. State, 395 NE2d 254 (Ind. 1979)
Mental Concepts of Deliberateness and Premeditation - Counsel’s use of hypothetical queshons
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Counsel s 1nqu1ry is not necessarﬂy limited by a venire person's

answers. Barnett, 251 Orat 237 ‘Indeed, counsel may inquire as to partlcular behefs

50 that the partles may make thelr own determrnatron Whether a venire person W111 RO

“be 1mpart1al and accordlngly exerc1se peremptory Challenges Barnett 251 Or at 237 : ’:f:_ |

: ';However to challenge for cause there is a well estabhshed need for counsel to -

. develop a r_ecord: |

" The court in exercising discretion must find from all of - -
the facts that the juror will be impartial and fair and not be .

- biased consc1ously or subconsciously. A mere statement

- by the juror that he will be fair and afford the parties a fa1r
trial becomes less meaningful in light of other testimony -

' -and facts wl'uch at least suggest the probab1hty of bias.

j,'Lambert 277 Or at 230,

- Venrre persons are excused for blas if they have such a fixed attltude of mlnd_ :

. that it would control [thelr] actlons in some apprec1able degree when they assume

the p051t10n of tr1er of the fact. State v. Humphrey, 63 Or 540, 548. (1912) Before a

- Venlre person is 1mpaneled the court must be convmced in the exercise of 1ts

. dlscretron that a probablhty of bias does not ex1st Lambert 227 Or at 230.

concerrung deliberateness and premed1tat10n used by court to show effectlve probmg of
juror’s bias. State v. Humphrey, 63 Or 540 (1912)
Iurors Opinions on State Policy - State Highway Commission v. Hewitt, 229 Or 582 (1962)
*Defendant’s Prior Convictions - State v. Ziebert, 34 Or App 497 (1978)
Prior Litigation Expenegc - State v. Nagel, 185 Or 486 (1949); State v. Mﬂler, 10 Or App 636 '
(1972) B
Exposure to the Case - State v. Humphrey, 63 Or 540 (1912) State V. McDonald 231 Or24
s (1962)
o Jurors’ Atnmdes Towards- Tvpes of Wrtnesses State v. Ho]j‘man 85 Or 276 (1917)




In addition, the presenee of a biased juror is presumptively prejudicial.'
CIf after reviewing the voir dire record -the appellate court determines that the trial - |

;court abused 1ts drscretron by fa111ng to excuse a biased venire person and the 11t1gant _’
- had exhausted all peremptory challenges, reversal and remand for a new trlal is H
N mandated. Lambert at 231. | |
LR | EFFECTIVE VOIR DIRE TAKES TIME

The modern voir dire method coupled Wlth pre-set time llrmts is
-antithetical to the very process of eliciting information from individual ‘venire
. persons regarding their potential biases’. The time limitations, either explicit or
’-bimplied, unduly restrict eounsel's inquiry. Simplé math demonstrates that
: counsel’s voir dire time is extremely limited, rendering prol?ative individual
questioning impossible. Under the rrtodern method each attorney has at his or her -
disposal less than a few minutes per Venir_e person. |
However, for a'satisfactory inquiry, counsel needs the same ﬂexibility

avallable in a witness .exarrunatlon Counsel must be free to proceed slowly, ask
.open ended questions, follow up on hedge words, and accurately mirror given
~answers to allow a juror to comfortably disclose feehngs and experiences. Practical .
experience dlctates that once counsel detects a suggestion of bras, they W1ll need at )
| least 10- 20 additional minutes to develop the record. Throughout this process,
counsel must srmultaneously build trust with the venire to obtain necessary candor

This relationship cannot be burlt by rushing answers. See Jurywork: Systematic



T_ech'ni,queé .§ 17.01[2] (Nat'l Jury Project 2d ed 1996); Jury Selection Procedutes in
United States District Courts (Fed. Judicial Cen.tervl98>2). |

Furthermore, because of the limits on information, counsel will obtain

- a time‘constrained voir dire. Peremptory challenges must now be exercised to

remove venire persons who, had time been allotted, may have demonstrated

sufficient bias for challénge for cause.. Peremptory challenges méy no longer be

reserved to remove venire perSone whose undesirability does not rise to the level' of
actual bias. Time constrained voir dire forces counsel into the dilemma of choosing
o betWeen developing one or two challenges for cause or superficially chatting with - -

the venire and thereafter solely exerc1smg peremptory challenges in the dark

These pr1nc1p1es are demonstrated in the followmg hypothetlcal in
which a patron leaves defendant's restaurant and is.involved in an automobile

accident leaving a pedestrian dead. Col'un_se1 asks the venire for show of hands if

they é;re social drinkers. Observing that a venire person did not raise her hand,

Counsel proceeds:

Attorney: Mrs. Smith,.'I observed that you did not raise your hand. -
Mrs. Sr_'nith:' B No, I didn't. I personally don't care who drinks, but I
' don t drink.
Attorﬁey: Mrs. Smlth, would you share with me your feelings about
‘ alcohol?
Mrs. Smith: Well, 1 think it's a free world. Some people drink, others

don't.- It's fine w1th me.
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In time-limited voir dire, counsel simply does not have time to L
- develop the record to siipport a Challenge'for'cauSe and might instead earmark a
peremptory challenge for Mrs. Smith or accept her answer on face value. Had time
been available, counsel may have determined that Mrs. Smith's view of alcohol is
based on a fixe;i r-eligioué belief that jb‘iai'se.d the juror against the defendant and thus
should bé-éxcﬁsed for causé._ Alternatively, counsel mayA have determined that o
“Mrs. Smith merély does not like the taste of alcohol and thus may be a qualified |
juror.. However, under the modern m_ethod; gouhsel either has. one less peremptory
challenge or risks allowing a biased venire person to be impaneled.

In State v. Williams, 123 Or App 546, 860 P2d 860 (1993), the Court of
Appeals considered whether the a trial judge had abuvsAedbherA discretion in arb'itrarily
limiting defense counsel’s voir dire to forty minutes. Although the Court‘ did not -
.reject the notion of preset time limits, it adopted a test for determiﬁing whether the |
‘use of a time limit is an abuse of discretion in a particular case:

In considering whether the trial court abused its discretion

in limiting voir dire in this respect, we consider, among

other factors, (1) the extent of the court’s initial -

 examination of the venire panel; (2) whether defense

counsel attempted to prolong voir dire; (3) whether the

questions defense counsel was not permitted to ask were

proper voir dire questions; and (4) whether defense

counsel was permitted to examine prospective jurors who

actually served on the jury.
Id. at 551 (citations omitted). The_Coiirt held that because the trial court’s initial

questioning provided only general ,backgroimd information, counsel had not abused

or prolor_iged the voir dire process, and most importantly, because counsel had been



precluded from adequately questioning jurors about racial bias, the time limitation "
~did notade’quately provide defense counsel -with “the opportunity‘to ascertain the -
,.existence of grounds of a challenge for cause or to obtain enough information to .
'make an intelligent decision about whether to, exercise peremptory' challenges.’.’ .

- at 552. ‘ | | |

. CONCLUSION

In some instances, j.'udges who -impose_ fixed time limitations grant
some latitude in questioning on rec_[uest. I—lowever, the Very existence of fixed time
limits places a chilling effect on counsells ability to eff'ectiyely_'_probe'for actual l_')ias
~and to intelligently .utilize "peremptory challenges. Instead of risking the court’s
dlsapproval counsel will often fit voir dire W1th1n time limits, overlook potential
juror bias and exercise. peremptory challenges based on limited information.

A system with presumptlve time limits that- preclude suff1c1ent. 1nqu1ry
~into bias and prevents the intelligent exercise of peremptory challenges may Vlolate
 litigants' constitutional and statutory rights to trial by fair and impartial jurors.

: Furthermore, counsel that fails to. conduct a sufficiently probing inquiry, or

| alternatively,_ fully develop the record,v a'ndl preserve issues for appeal potentially

. abandon duties owed to their client. Asa matter of course, counsel should consider
furnishing the court with a pretrial memorandum as to the iésues of the case, areas
of potential bias, and s‘upporting law rega_rding challenges for cause to ensure
adequate voir dire. Encouragingly, there is supportive case law in this jurisdiction .

and others against arbitrary limitation of relevant voir dire.



'Inste_ad of clock Wafching, j'ustice_wbulci bé bette'r served if the vco‘u:rt ,
'me'rely precluded counsel from asking .irljele{fant questions. Counsél has a right.to. '_
meaningful ihquiry of \}enire personsf relevant attitudes. We, as ‘pra‘ctitioné”rsl,
' shoﬁld be”prepared on case law and methodology to er}surer that by i;lertia we dé not .

allow voir dire's functions to be undermined.
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APPENDIX

- Mrs. Smith, this case involves alcohol. I hope you understand that I

need to ask you a little more about your feelings and experiences.
Could you share with me some considerations that have lead you
personally not to choose to drmk?

" They.come from my religious beliefs.

Religious beliefs are very important and can help us allv choose how to
live our lives. Would you please share with me some of the religious

" beliefs that lead you not to drink?

| My {:hu‘rch just doesn't believe in drinking.

I heard you say, Mrs. Smith, that your church dloes‘not believe in -

~drinking. Could you explain to me the basis for your church’s

opposmon to alcohol7

Well, we believe that drmkmg leads man astray.

~Would you explam to me what you mean by “leads man astray””

Well, we believe that if you drmk or give another person a drink, yoii :

~ are acting against God’s will and bad things will happen.

-Well, Mrs Smith, are you aware of the fact that a waiter in my client’s

restaurant served Mr. X a drink, and that after that, he drove in a car -
and killed an innocent pedestrian?

| Yes.

Well, under your religious behefs my client, by allowmg the drink to
be served, caused an evil thmg to happen. Is that correct?

Yes, but that is only my religious belief. It would not affect my

_decisions in this case. -

In this case, do you understand that the plaintiff has the burden of
proof and they have to prove that my client is responsible?

Well, Mrs. Smith, in listening to you, I hear you say that your religious
beliefs would make my client responsible for the death of this
pedestrian because he owned the restaurant that served the alcohol.
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Yes, but I would follow- the ]udge s instructions and it Would not affect
my dec151on :

Mrs. ]ones, how often do you go to church? |

. Every Sunday.

And do you engage in Sunday school or other class teachings?

- Yes.
- Would you describe your activities? =

- Yes, I teach religious studies eyery. Wednesday and,Sunday” afternoon.

In teachmg rehglous study, what do you teach your students about

‘ alcohol7

That alcohol leads man into d1ff1cu1t1es, and that a drinker acts agamst
God’s will. And that a person who gives another person alcohol i is
respons1b1e for the problems caused by drinking.

Well, Mrs. ]ones, how would yous set that behef aside in dec1d1ng thls
case? .

I don't knoW.

In comparing your religious behefs Wthh are something you live with
day in and day out and practlce every day of your life, weighed against -
an instruction that the judge gives you in a single.case, which would be

‘more important to you7

My religious beliefs.
Could you set aside your religtous beliefs in deciding this case? |
I suppose not.

Mrs. Smith, I don’ t mean to put answers in your mouth. What do you
mean you suppose not? If the judge instructed you that the plaintiff -

has the burden of proof in this case, the plaintiff has to prove my chent
in some way caused the injury. I also hear you say your religious '
beliefs would presume my client caused the injury. These beliefs are so
important they are part of every single day of your life and you attend
church every week and teach in Sunday school and special classes on



Juror:

. Attorney:

| Juror:

Wednesday nights: Would you be able to dlsregard your 11felong

. religious beliefs and follow the judge’s instructions? -
‘No.

Would this be a case that you feel you Would have a dlfflcult tlme ' .b
" being fa1r to my chen‘c7 » , -

" Yes.

~J
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SAMPLE VOIR DIRE QUESTIONS :

Employment Background

1.  What is > your employment? :

2 Exactly what is it you do there?

3. How long have you been at that partlcular ]ob7

4 _Do you have any superv1sory respons1b111t1es7

5. Have you ever received any spec1a1 training or.additional education that =

yoo héve used in your work or career?
a. ~ What tvpe of trainihglhave yoo received? .
6. How many of you have Wo;ked for or are our'rentllv:er‘nployed by thet S’eate
. of O;rego.n?. o .' | | | |
a. -When We‘r_e you employed?

b.  What Was-your job?

7. How many of you have ever Worked for or are currently employed by the '

federal government?
2.  When were you employed?

b, What was your job?

8. How many of you were in the militéfy?

a. What branch?

b. Hovv many years of service?
C Ijid you ,volunteer or enlist?
d. Did you re-enlist?”

e.  What was your highest rank attained?



f. What were your duties?

g Were you in combat?

'B. ' Burden of Proof

C.

1.

" unfair to require the government to prove guilt?

Caﬁ anyone explain what they believe the differences are between a civil * =
case and one involving a criminal charge?
" In a civil case the requirement for the burden of proof is “by. préponderahce' |

of the evidence.” Can someone explain what that _mi'ght mean? -

. This is a criminal case where the government must prove that the

defendant is guilty, using the _étrongest test the law requires, which is “guilty

bejro’nd a reasonable doubt.” Can someone explain what “guilty beyond a |

- reasonable doubt” might mean? - |

In a criminal case like this, our system requires the governmient to prove -

‘the defendant’s guilt. By a‘show of hands, how rhany of you feel th.at' itis

As Mr. _ sits before you today, the law says he is présumed innocent.

* That is, you must treat him as an innocent person, unless and until the -

govlernment proves his guilt. Is there anyoné who feels uncomfortable with
that understanding?

a.  Ifso, why do you feel that way?

Attitude toward G_ove_rhm'ent/Law Enforcement

How many of you, members of your household or family members, have

ever been in litigation with the federal or state government?

a.  What was the nature of the litigation?



b.  What was .the ,result_?
c. How did you feel about the process?
2. How meny of you, members of,your household or family members,_have |
| ever been the victim of e crime? |
o a.AA Who was iﬁvolVed?
'b. What happened?
| c Wheh? |
d HoW Was the pr'oblern. resolved?
3. How meny of you, members of your household or famﬂy members, have
ever been tramed or educated in any aspect of the f1e1d of law enforcement
- security or investigative work? |
o4 .,Some people belie\re.that police officers are more likely to tellz’che truth‘ |
, Whrle others feel that, to the contrary, pohce off1cers cannot be trusted to tell
the truth. Please raise your hand 1f you believe that you Would susp1c1ous of
testlmony by a pohce officer?
5. Raise your hand 'if_yod or ar1yn member of your family.or -household‘h'as_ever
-oee_n accused of a crime. |
a.  Who was accused?
| b. © What were the circumstances?
c.  How Was the situation resolved?
D.. Innocence and Guilt
1. Ihave already asked you about the burden of proof. One of the main

principles in criminal trials is that an accused person, like Mr. is -



presumed innocent until proven guilty.

a. = Raise your hand 1f you have any thoughts about this burden of proof7 -

b Does anyone have trouble with the idea that a person is innocent untll"-
proven guilty? . | o |
2. AOur 1awe say that a defendant does no’t- have to lprove 'dnything. Th'a"r‘is, it '. .
| up to the governrnent to “prove” the defendant s gullt whereas the |
" defendant need not * prove a th1ng |
d. " : How r'na-ny‘ of you, _show me by.a r'a'ise of hands,_ have a problem vvith_
this concept? |
vv'b. | 'Why do you feel that way?
) 3. How many of you thmk that the government Would never have pursued s
- this case against Mr: | ___ unless he was indeed guilty?
- a. Why do you feel that to be the case’
E .. | AecuSatlons
. 1.- ‘How many of you, either ars a child or an adult, have ever been eeeused of
something you didn’t do? |
a.  Please tell us what haPpened. '.
b. What was the ourlcome? :
‘'« Do you have any feelings about that incident es you sit here today?
2. How meny of you think that false accusa’rions'happen_rare_ly?
| a. Why do believe that is the case.? |
3. How many of you think ‘that false accusations happen frequently?

a.  Why do you think that 1s the case?



- F. Testimony
1. There are many things that people look for when they are judging the

- credibility of witnesses. I would like to ask the panel for some of the -

- qualities and characteristics you might look for when judging someone’s o |

= credlblhty What are some of the thmgs you might look for?
2. _ :What ‘do you look for When you suspect that someone is bemg less than
honest with'y_ou?' “
3. .'Who- knows of instances where two di_fvferen’c. parties both rnigh’r be telli'ng
the truth but still disagree as to what happened?
a.  How do think that is possible? _A
b Can you give us an example o.f What you are thinking about?.
' G. ’A(Za_s_e Specific Questions - - | ”
| 1 Please raise your hand.if you or any rrr'ember‘of your -family or household -
’ " has had experience witha drug or alcohol addiction?
a. | What type of drug or alcehol was involved?
b.  What was your experience with the situation?
| c How did you drug and/or alcohol affect the md1v1dual’s behaifior7 '
| d.  How did the drug and / or alcohol affect the 1nd1v1dua1’s cred1b111ty7
2. Please ralse‘your hand if you or any member of your family or household
~ has had mental health treatment?
a.  Who was involved?
b.  What Atype of mental health .iss.ues were involved?

C. How, if at all, did the mental health issues affect the individual?



3. , .Please raise your hand if 5you ofjor‘any member of your femﬂy or thseh_old S
has ever been divorced? |

& Who ‘was involved?
b. ~ Were custody is.lsues‘involved?

(1) 'How were the c,ustody issues resolved?

n

Was there litigation regardihg theedivis.io,n of income or:sup?ert
_ ,payments? | | | o
.,(1) - Who prevailed? ' |
' d. How did the parties feel aboﬁt each other during the divorce? Hew did o
o they feel after the divorce? | | |
e - Hox& di‘d‘t‘he pafﬁes feel abouf the feirnes's of the process? "
f CIf ehildren were involved, how did they hendle issues 'regarding the .
chil_dljen?. | |
g. o Were ‘they able to resolve _their personal feelinge' fowerd each other ..
| eufficien’;ly to work together regar'ding the children? -
(1) :How were theyA able toﬂ work together?
‘. | ('2), If not, what precluded their .eoeperation?,
4. Please raise ydur hend if you o.r_-or ahy member of ‘your‘fa.lrnily or household
'heve hed experience With hearing impaired individual? |
a. «th was involved?
b What type -of hearing impairment was ihvolved?
c How did the inciividual compensate for the lack of hearing abilitj{?

d. - Did the individual always understand Whatnwes said in fch_e



nonversations?
(-1)4 If not,. What caused confusion?
- (2)  Would others bé aware that the individual was having difficulty |
understanding conversations?' |
(3) | C'an»yo,u think of situation’é where the finéﬁizid_ﬁal could n'ot.h‘ear. at
all or misunderstobd Whét was 'bein'g.said‘? . - |
(4) Would yon please share sucn an experience?
G Length of Trial - | -
1, This will Bé é trial that will likely last up to ___ days/weeks. Becéu‘se of |
:that, i_Would lik_é to know the.fo.llowing: | |
a. Please raise your hand if there is any ;reason why y‘ou couid nnt stay w'i;ch
us for that period vof’ time. | | | o
b Will you be: éble to givg Aus ynur full, undivided attention for the next
o -d_aYé/weeks? |
c. Please faise yo_ur‘haind if the length of the trial will céuse.any hardship
| on your family or on yourﬂ preéent piéns. | |
(1) Is rélaxing nt the end of the day_'ha'r'd._for you? If we have hafd days B
here in the courtroom, will ynu find it so difficult to relax that you ,
will not be éble to pay'ciose a.ttention to the testixnony?
2. Does ainyone‘have reservafions about serving as a juror in this case?

a. Please explain.



