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Investigation, or “Excuse Me, Can I Talk to 
You, Please?”
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Introduction
Many litigators may find themselves 
defending allegations that their client 
violated an administrative regulatory 
scheme such as the Securities Exchange 
Act of �934, the Clean Water Act, or 
the federal tax laws.  Civil attorneys 
must consider the possibility that their 

civil case may involve 
criminal prosecution 
since the administra-
tive regulatory schemes 
include criminal penal-
ties for violations of 
the same provisions.  
As a matter of public 
policy, certain offenses 
will carry an increased 
risk of criminal pros-
ecution where there is 
evidence of falsification 
of data, concealment of 
evidence, or repeated 
violations by the same 

individual or company.  And since the civil 
authorities can share their findings with 
the criminal authorities (so long as certain 
criteria are met), the practitioner will 
need to assess whether cooperation at 
an early stage is the imperative to avoid 
debarment and other serious penalties or 
whether the value gained by cooperation 
is outweighed by the risk of disclosing 
possibly incriminating evidence.

When representing a client under 
investigation for such violations, there 
is often a tension between the natural 
impulse to cooperate with authorities 
to avoid litigation or civil penalties 

and the need to 
protect oneself 
by asserting the 
Fifth Amendment 
and other consti-
tutional rights.  To 
determine which 
approach is most 
advantageous, it 
is important to 
understand the 
risks the client 
faces should he 
choose to coop-
erate with civil 
authorities without analyzing the rami-
fications of a potential simultaneous 
criminal investigation.   

Government sources essentially de-
fine parallel proceedings as independent, 
simultaneous investigations, enforcement 
actions or prosecutions involving allega-
tions and parties that are substantially 
the same.�   For example, the Securities 
and Exchange Commission (“SEC”) and 
the Department of Justice (“DOJ”) can 
simultaneously investigate and prosecute 
violations of securities law to pursue both 
civil and criminal penalties.  A parallel 
proceeding is legitimate if it is conducted 
in good faith.2   That is to say, the civil 
and administrative investigation must 
be justified by genuine civil enforce-
ment case purposes.  Put differently, the 
civil discovery process may not be used 
as a pretext to gather information for a 
criminal investigation.  Yet even where 
the civil investigation may have been 

initiated for a legitimate administrative 
or regulatory purpose, one must look to 
the manner in which information is sub-
sequently developed and shared between 
the two separate agencies to determine 
whether an otherwise proper parallel 
proceeding has merged into a single 
improper prosecution.  

In the civil enforcement context 
alone, the stakes for the individual or 
corporation under investigation are high.  
For instance, corporations who do not 
cooperate may face stiffer penalties.3   
The civil agency can debar individuals or 
entities to prevent them from receiving 
federal funds or from bidding on govern-
ment contracts.  For both individuals and 
corporations, this could mean the loss of 
livelihood.  Succumbing to the coercive 
force of threatened government sanc-
tion, individuals may choose to cooperate 
fully to avoid the penalties, even though 
cooperation increases the risk of crimi-
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from anywhere within the United States.  
Further, according to SEC rules, all docu-
ments and information are non-public.9   
Yet SEC rules allow for the sharing of 
information with other government 
agencies.  This rule is significant be-
cause it allows the DOJ to obtain this 
non-public information.  Moreover, it 
is now common practice for the SEC to 
coordinate its investigation with the 
DOJ.  SEC staff members are regularly 
detailed to the Justice Department to 
assist in criminal investigations and pros-
ecutions of securities violations.�0   Given 
this close cooperation between federal 
agencies, parallel proceedings present 
both the opportunity for the govern-
ment to conduct efficient investigations 
and to abuse the investigative process if 
the rules are not followed.  

When a government agency initi-
ates an investigation, the penalties that 
the government can impose, should it 
decide to pursue an enforcement action, 
are sufficiently severe that many de-
fendants have no choice but to yield to 
the demands of the staff investigators, 
knowing full well that any information 
gathered might be shared with other 
government agencies.��   Nevertheless, 
no defendant who is heading toward a 
criminal trial wants to be unwittingly 
put in a position of providing testimony 
in a civil action that will later be used 
against him in the criminal case.  It is 
important, therefore, to determine the 
full scope of the investigation facing 
the defendant before he testifies be-
cause a defendant cannot make a full 
knowing and voluntary waiver of his 
Fifth Amendment rights if he is misled 
about the true, dual nature of the inves-
tigation or proceeding.  As one district 
court explained, “it is unrealistic to sup-
pose that defendant will be on guard 
against incriminating himself when he 
is unaware that criminal proceedings are 
contemplated.”�2   

Although a defendant has a consti-

tutional right not to provide compelled 
testimony, in the civil arena, assertion of 
the Fifth Amendment privilege comes at 
a price.�3   Indeed, the decision to take 
the fifth in a civil proceeding will not 
go unpunished.  If he invokes his right 
to be free from providing compelled 
testimony in the civil action based on 
the uncertainty of criminal proceedings, 
the judge or jury is permitted to draw 
an adverse inference against one who 
refuses to testify.�4   Moreover, refusing 
to provide evidence may potentially 
preclude the defendant from presenting 
evidence on his behalf.�5   In a civil case, 
courts have held, the defendants cannot 
have it both ways.  By hiding behind the 
protections of the Fifth Amendment as to 
his contentions, the defendant may give 
up the right to prove them.�6   

Outlining	the	Contours	of	Proper	Paral-
lel	Proceedings

Courts that have considered the 
constitutional questions raised by simul-
taneous civil and criminal investigations 
or proceedings in the enforcement of 
federal law provide some guidance for 
practitioners seeking to define the con-
tours of proper or legitimate parallel 
proceedings.  In United States v. Kordel, 

the Supreme Court enunciated some 
standards for evaluating the propriety of 
parallel proceedings.�7   Put simply, Kordel 

stated that the government cannot bring 
a civil action solely to obtain evidence for 
a criminal prosecution, adding that it may 
be an abuse of process should the govern-
ment “fail[] to advise the defendant in 
its civil proceeding that it contemplates 
his criminal prosecution.”�8   Notably, 
the Supreme Court acknowledged that 
where there are parallel proceedings, 
there may be “special circumstances that 
might suggest the unconstitutionality 
or even the impropriety of [the] crimi-
nal prosecution.”�9   The question that 
remains after Kordel is what are those 
“special circumstances”?  

nal prosecution because the individual 
may (wittingly or unwittingly) disgorge 
incriminating evidence.  

The	Coordination	between	Civil	and	
Criminal	Authorities

Practitioners also need to be aware 
that it is often policy within the federal 
civil administrative agency to notify the 
criminal authorities of potential criminal 
activity.  Some agencies will furnish the 
criminal authorities with pleadings and 
hearing summaries even before making a 
criminal referral.4   After a formal criminal 
referral has been made, the inter-agency 
coordination may even increase.  For 
example, some civil investigators are di-
rected to keep the United States Attorney 
advised on all aspects of the civil case, 
once a referral has been made.5   

Significantly, any information ob-
tained as a result of legitimate civil discov-
ery may be--and often will be--shared with 
criminal enforcement agents.  Indeed, 
federal law enforcement agencies will un-
dertake joint investigations and collabo-
rate when prosecuting civil and criminal 
violations.6   As EPA policy states, there 
is no legal bar to using administrative 
mechanisms for purposes of investigating 
suspected criminal matters, so long as the 
agents do not intentionally mislead a per-
son about the possibility that information 
gathered will be used in the criminal en-
forcement context.7 Notably, however, in 
any joint investigation, “civil and criminal 
attorneys must each have a good faith ba-
sis for every information-gathering action 
taken, independent of the investigatory 
needs of their counterparts.”8 

The civil authorities have expansive 
investigatory powers.  The SEC, for ex-
ample, may investigate and commence 
informal or formal enforcement actions.  
If it undertakes a formal investigation, a 
Formal Order of Private Investigation is 
required.  Through this formal investiga-
tion, it has the power to compel testimony 
of witnesses and production of documents 
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Significantly, at the core of the opin-
ion in Kordel is the notion that the gov-
ernment must not act in such a manner 
as to subvert the “fundamental fairness” 
requirement of the due process clause 
or depart from the proper standards 
in the administration of justice.  One 
component of fairness is that individuals 
have a right to expect candor from the 
government.  

Lower courts examining the propri-
ety of parallel proceedings since Kordel 

have found that it is a “flagrant disre-
gard of individuals’ rights” to “deliber-
ately deceive, or even lull” someone into 
incriminating oneself in the civil context 
when “activities of a criminal nature are 
under investigation.”20   In other words, a 
government agent must not affirmative-
ly mislead the defendant into believing 
that an investigation is exclusively civil 
in nature and will not lead to criminal 
charges.2�   Put simply, they cannot lie 
about the status of an investigation.22   
Government agents cross this line when 
they anticipate bringing criminal charges 
against a subject of a civil investigation, 
fail to advise individuals that they an-
ticipate their criminal prosecution, and 
then employ a strategy to conceal the 
criminal investigation.23   

More specifically, when staff from 
the separate civil and criminal agencies 
(i) meet regularly, (ii) identify targets, (iii) 
share documents, (iv) cooperate in estab-
lishing jurisdiction for false statement 
cases, (v) discuss information needed 
for a criminal prosecution, and/or (vi) ac-
tively shield their intentions behind the 
guise of a civil prosecution to obtain evi-
dence not otherwise available through 
criminal discovery,24 the government 
“engages in an obnoxious form of using 
parallel proceedings.”25 Even in those 
cases where the civil authorities have 
initiated a legitimate civil enforcement 
investigation, a subsequent government 
prosecution based on deceit or trickery 
concerning the existence of the criminal 

proceeding is improper.26   
Additionally, the government may 

overstep its bounds when it identifies an 
individual as a subject or a target of the 
investigation, yet fails to alert him of the 
possibility of criminal exposure.  Some 
will argue, however, that a standard, 
routine warning (given to all witnesses) 
alerting the defendant that his testi-
mony may be shared with the criminal 
authorities is sufficient to insulate the 
government from any challenge as to 
the propriety of the two investigations.  
But when the defendant is the subject 
or target of the investigation such boil-
erplate warnings may be insufficient.  In 
United States v. Thayer, the court found 
these warnings meaningless when the 
defendant was unaware that investiga-
tors were focusing on his conduct.  In this 
context, “the giving of the warning can 
not have much significance where the 
defendant was, so to speak, then within 
the sights of the Government and did 
not receive an explanation of the true 
import of the [ ] inquiry.”27   Put simply, 
the government’s failure to inform the 
defendant that he is a target or subject of 
a criminal investigation may depart from 
the proper standards in the administra-
tion of justice and violate defendant’s 
due process rights.28   

Practice	Tips
Where the defendant faces the 

possibility of providing information in a 
civil proceeding that could later be used 
against him in a separate criminal case, 
the government is in a unique position 
to obtain potentially incriminating in-
formation, which it will make full use of 
in a criminal prosecution.  Therefore, if 
the client’s potential for criminal expo-
sure is significant, it may be in his best 
interest to invoke his right against self-
incrimination.  Of course, this decision 
must be weighed against the impact it 
will have on the civil matter, such as the 
likelihood of an adverse inference being 

drawn against the defendant.  The defen-
dant, however, may choose to cooperate 
because of the preferential treatment 
he may later receive from the criminal 
authorities.  In the criminal case, the 
prosecution will likely rely on “cooperat-
ing witnesses” and will, therefore, offer 
the best deals to those individuals who 
provide meaningful information early in 
its investigation.  

Given the risks flowing from a regu-
latory investigation, it is incumbent on 
counsel to make full use of any protec-
tions available to the client who faces 
possible parallel proceedings.  One such 
protection is the proffer agreement.  In 
those cases where counsel is aware of 
potential criminal liability and civil au-
thorities require that the client provide 
a statement and produce documents, the 
practitioner can try to negotiate a proffer 
agreement that will allow the disclosure 
of information while at the same time 
protect against the direct use of his state-
ment as well as the “testimonial” aspect 
of his document production.29   In essence, 
the government agrees to review what 
the client has to offer on the condition 
that it will not directly use the client’s 
statements.  In the case of a document 
production, the government agrees 
that it will not use the act of production 
to prove that the documents were ever 
in the client’s possession or control.  It 
should be noted that standard proffer 
agreements allow the government to 
use derivative evidence and permit use 
of the prior statement for impeachment 
purposes.  

In summary, simultaneous civil and 
criminal proceedings pose problems 
for defendants that a single criminal 
prosecution does not.  Separate civil and 
criminal government agencies can pool 
resources, share information, and make 
joint tactical decisions when investigat-
ing violations of federal law.  And when 
done appropriately, they can do all this 
without compromising an individual’s 
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constitutional rights.  Therefore, it is up 
to the practitioner to be alert to the possi-
bility of parallel proceedings and identify 
all the agencies who may be involved in 
the matter under investigation.  Should 
the client face dual prosecution, counsel 
should weigh the risks and benefits of 
the following options:  (i) contacting the 
criminal authorities to negotiate proffer 
agreements binding both the civil and 
criminal authorities; (ii) becoming a co-
operating witness; (iii) invoking the Fifth 
Amendment privilege; or (iv) seeking a 
stay of civil discovery while the criminal 
case is pending.  With timely knowledge 
of all the facts and parties involved in the 
proceedings, counsel can assist the client 
in adopting an appropriate strategy in 
the civil case, and if necessary, can ap-
proach the criminal authorities early to 
negotiate a favorable deal.  p
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